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Summary 


Scope: 
This article includes a discussion of the relation of treaties to statutes, the proper subject matter of treaties, and rules relating 
to the interpretation of treaties. 


Federal Aspects: 

Treaties are naturally within the power of the federal government, as provided by Article II, Section 2 of the Constitution, and 
as such, the topic is inherently federal in nature. However, individual treaties are not discussed in this article as the article is 
devoted to general matters relating to treaties. 
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Alliances, war, and peace, see Am. Jur. 2d, War §§ 1 et seq. 


Commercial intercourse with other nations, see Am. Jur. 2d, Customs Duties and Import Regulations §§ 12 to 22 
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A treaty is primarily a compact between independent nations that ordinarily depends for the enforcement of its provisions on the 
interest and honor of the governments that are parties to it. A treaty is an agreement between nations forged in the diplomatic 
realm and similarly reliant on diplomacy or coercion for its enforcement.” It is primarily an agreement or contract between 
two or more nations or sovereigns” with a view to public welfare.* A treaty ratified by the United States is not only the law 
of the land but also an agreement among sovereign powers.” Even after a treaty is implemented by Congress, it remains an 


international agreement or contract negotiated by the executive branch and ratified by the Senate, not by Congress.° 


The so-called "law-making treaties" are treaties that codify existing norms of customary international law or crystallize an 


emerging rule of customary international law.’ 


Treaties, entered into by the President with the consent of a supermajority of the United States Senate, are incorporated into the 


domestic law of the United States pursuant to the Supremacy Clause of the United States Constitution.® Under the Supremacy 
Clause, the provisions of a treaty that confers rights that are judicially enforceable are placed in the same category as other laws 


of Congress and, therefore, are subject to such acts as Congress may pass for its enforcement, modification, or repeal.” 


Observation: 


The courts look principally to two factors in determining whether a particular international agreement constitutes binding treaty law 
in the United States: (1) whether the United States has consented to be bound by that agreement, and (2) whether that agreement, by 


its terms, has entered into force as of the date in question. !° In all cases, the courts will look to see whether a treaty ratified by the 
President of the United States has entered into force in order to determine whether that treaty is binding on the United States and, by 


its terms or pursuant to action of the Senate and the President, is enforceable in United States courts. !! In addition to consent to be 


bound, a treaty must have entered into force in order to constitute law that binds a ratifying state in its relations with other states. |” 





While in force, treaties are declared by the United States Constitution to be the supreme law of the land.!? A treaty is a law of 
the land as an act of Congress is whenever its provisions prescribe a rule by which the rights of the private citizen or subject 


may be determined; !4 and when such rights are of a nature to be enforced in a court of justice, the court resorts to the treaty 


for a rule of decision for the case before it as it would refer to a statute. !> 


A citizen of a state who is prosecuted under a state statute in a state court is in no position to invoke the treaty rights of foreign 
countries or of their nationals.! With the exception of its general humanitarian intent, a treaty cannot impose uncontemplated 


extraterritorial obligations on those who ratify it"? 


CUMULATIVE SUPPLEMENT 
Cases: 


A treaty is essentially a contract between two sovereign nations. Herrera v. Wyoming, 139 S. Ct. 1686 (2019). 
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A treaty is in its nature a contract between nations, not a legislative act. Lozano v. Montoya Alvarez, 134 S. Ct. 1224 (2014). 


As general matter, treaty is contract, though it is between nations. BG Group, PLC v. Republic of Argentina, 134 S. Ct. 1198 
(2014). 


Agreement between governments of California, Quebec, and Ontario on harmonization and integration of cap-and-trade 
programs for reducing greenhouse gas emissions was not treaty within meaning of Article I of Constitution, since agreement 
did not create alliance for purposes of peace and war, mutual government, or cession of sovereignty, and significant monetary 
benefits reaped by California and Quebec from their limited commercial privileges with one another was not general commercial 
privilege prohibited by Treaty Clause. U.S. Const. art. 1, § 10, cl. 1; Cal. Gov't Code §§ 12894(a)(2), 12894.5; Cal. Health & 
Safety Code §§ 38501(a), 38561(a), 38564; 17 CCR § 95943(a)(2). United States v. California, 444 F. Supp. 3d 1181 (E.D. 
Cal. 2020). 


[END OF SUPPLEMENT] 
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14 Flores-Nova v. Attorney General of the U.S., 2011 WL 2989709 (3d Cir. 2011) (also stating that unratified 
treaties are not binding on the United States and do not have the force of law). 

3 Mora v. New York, 524 F.3d 183 (2d Cir. 2008); Techt v. Hughes, 229 N.Y. 222, 128 N.E. 185, 11 A.L.R. 
166 (1920); Ex parte Medellin, 223 S.W.3d 315 (Tex. Crim. App. 2006), aff'd, 552 U.S. 491, 128 S. Ct. 
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A.L.R. Library 
Validity, Construction, and Application of Mutual Legal Assistance Treaties (MLATs), 79 A.L.R. Fed. 2d 375 


Law Reviews and Other Periodicals 


Joshua, Camesasca, Jung, Extradition and Mutual Legal Assistance Treaties: Cartel Enforcement's Global Reach, 75 Antitrust 
L.J. 353 (2008) 





Treaties may be classified as executory and self-executing. An executory treaty, that is, a treaty that is not self-executing, has 
no direct effect until implemented by domestic law.! A "non-self-executing" treaty does not by itself give rise to domestically 
enforceable federal law.” "Non-self-executing treaties" require implementing action by the political branches of government or 


are otherwise unsuitable for judicial application.’ 


A self-executing treaty is one that operates of itself without the aid of legislation“ and according to its terms takes effect upon 


ratification.” 
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Observation: 


At least four factors are to be considered when determining whether a treaty is self-executing: (1) the purposes of the treaty and 
the objectives of its creators; (2) the existence of domestic procedures and institutions appropriate for direct implementation; (3) 


the availability and feasibility of alternative enforcement methods; and (4) the immediate and long-range social consequences of 


self or nonself-execution.° 





If the treaty provisions are self-executing, it is not necessary to plead the treaty's existence.’ It is the equivalent of an act of 
Congress, and insofar as it affects individual rights, it is a part of the municipal law of the country.” However, it is up to 
Congress whether to implement obligations undertaken under a treaty that does not itself have the force and effect of domestic 
law.!° While a treaty may constitute an international commitment, it is not a binding domestic law unless Congress has enacted 


implementing statutes, or the treaty itself conveys an intention that it be self-executing and is ratified on that basis.!! The 
President of the United States has an array of political and diplomatic means available to enforce international obligations but 


unilaterally converting a nonself-executing treaty into a self-executing one is not among them; the responsibility for transforming 


an international obligation arising from a nonself-executing treaty into domestic law falls to Congress. 2 


Observation: 


In determining whether a treaty is self-executing, the courts must first look to the intent of the signatory parties as manifested 
by the language of the treaty, and if the parties' intent is unclear from the language of the treaty, then the court must look to the 


circumstances surrounding its execution. "° Also, in determining whether a treaty is self-executing, the court looks to the text, the 
14 


negotiation and drafting history, and postratification understanding of the signatory nations. 





CUMULATIVE SUPPLEMENT 
Cases: 


Although the Convention on the Prohibition of the Development, Production, Stockpiling, and Use of Chemical Weapons and on 
Their Destruction is a binding international agreement, it is not self-executing; that is, the Convention creates obligations only 
for State Parties and does not by itself give rise to domestically enforceable federal law absent implementing legislation passed 
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by Congress. Convention on the Prohibition of the Development, Production, Stockpiling, and Use of Chemical Weapons and 
on Their Destruction, 1997, Convention Preamble, 1974 U.N.T.S. 318. Bond v. U.S., 134 S. Ct. 2077 (2014). 


[END OF SUPPLEMENT] 
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A self-executing treaty entered into by the United States in accordance with constitutional requirements that does not require 
legislation to carry the treaty provisions into effect! is a municipal law, as well as an international contract.” The effect of the 


provision of the Supremacy Clause of the Federal Constitution? is to incorporate into the municipal law of the United States, 
and of each and every state, treaties entered into by the federal government within the constitutional limits of the treaty-making 


power insofar as they affect individual rights. 
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Footnotes 
1 § 2. 
2 Minnesota Canal & Power Co. v. Pratt, 101 Minn. 197, 112 N.W. 395 (1907). 
3 § 12. 
4 Valentine v. U.S. ex rel. Neidecker, 299 U.S. 5, 57 S. Ct. 100, 81 L. Ed. 5 (1936); Asakura v. City of Seattle, 
265 U.S. 332, 44 S. Ct. 515, 68 L. Ed. 1041 (1924), opinion amended, 44 S. Ct. 634 (1924). 
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The Constitution of the United States specifically provides for the making of treaties by the federal government,! by stating 
that the President "shall have power, by and with the advice and consent of the Senate, to make treaties, provided two thirds of 


the Senators present concur." Treaties enacted pursuant to the Treaty Clause receive a presumption of constitutionality.* The 
United States under the Treaty Clause may enter into a treaty with a nonsovereign.* Treaties made pursuant to this treaty power 
can authorize Congress to deal with matters with which otherwise Congress could not deal.’ The treaty-making power of the 


federal government is independent of and superior to the legislative power of the states.° 


A "treaty" that requires only the consent of the President of the United States is not a treaty for purposes of Article II of the 
Federal Constitution.’ The United Nations Charter is, as far as the United States is concerned, an exercise of the treaty-making 


power under the Federal Constitution.® 


It is uniformly conceded that a treaty cannot be considered as the law of the land within the meaning of the Federal Constitution, 


and as such binding on the courts, if in making it, the limits of the treaty-making power have been exceeded.” While there is 
no such limitation as to subject matter on the treaty-making power as exists in the case of the legislative power, nevertheless, 


0 


the federal power to enter into treaties does not extend to the making of treaties that change the Constitution!® or that are 


inconsistent with our form of government, with the relations of the states and the United States, or with the Federal Constitution, 


nor does it extend so far as to authorize a cession of any portion of the territory of one of the states without its consent. n 


The Constitution prohibits the several states from entering into any treaty, alliance, or confederation and, without the consent 
of Congress, from entering into any agreement with another state or with a foreign power in order to prevent any union of two 


or more states having a tendency to break up or weaken the league between the whole. 9 
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Since the treaty-making power is given in general terms, without any description of the objects intended to be embraced within 
its scope, | it must be assumed that the framers of the Constitution intended that it should extend to all those objects that in 
the intercourse of nations have usually been regarded as the proper subjects of negotiation and treaty.” Accordingly, the treaty- 
making power extends to all subjects within the international domain and to all subjects of international concern and negotiation? 
but is limited, nevertheless, to subjects and treaties not inconsistent with our form of government, with the relations of the states 


and the United States, or with the Federal Constitution. However, with these exceptions, it is not perceived that there is any 
limit to the questions that can be adjusted touching any matter that is properly the subject of negotiation with a foreign country, 
and thus, what the United States government does, or even what the states do, anywhere in the ocean, is a subject upon which 


the nation may enter into and assume treaty or similar international obligations. 


Acts of Congress are the supreme law of the land only when made in pursuance of the Constitution while treaties are declared 


to be so when made under the authority of the United States.° The treaty-making power is not subject to the limitations imposed 
by the Constitution on the power of Congress to enact legislation, and treaties may accordingly be made which affect rights 


exclusively under the control of the states.” Thus, the power extends to providing that the subjects of the other contracting party 


will not be subject to other or different taxation than are the subjects of the state where they are domiciled.® 


Treaties may also relate to the rights, powers, duties, and jurisdiction of consular officers and agents.” 


The disposition of the property of aliens dying within the territories of the respective treaty parties is also within the scope of 


the treaty power of the United States. 10 
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7 Asakura v. City of Seattle, 265 U.S. 332, 44 S. Ct. 515, 68 L. Ed. 1041 (1924), opinion amended, 44 S. Ct. 
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In every sovereign state or nation, the power of negotiating treaties with other nations is an inherent attribute of its sovereignty. 
Under the Federal Constitution,! the power to negotiate treaties is vested in the President.” Congress is powerless to invade 
the field of international negotiations? However, while the President alone has the authority to negotiate and ratify treaties, 


he or she cannot act unilaterally.“ 


It is an implied condition in negotiating with foreign powers that the treaties concluded by the executive government will be 


subject to ratification in the manner prescribed by the fundamental laws of the state.” "Ratification" is often inadvertently or 
informally used to describe a vote by the Senate consenting to a treaty that has been sent to the Senate by the President for 


legislative consideration.° An unratified treaty has no force until ratified by a two-thirds vote of the Senate.’ Under the domestic 
or "municipal" law of the United States, it is the province of the Senate to give its consent vel non to the treaty negotiated by 
the President and submitted to the Senate for its consideration; and if two-thirds of the Senators present their vote in favor of 


that treaty, the President may ratify it.” Ratification is not by itself sufficient to mandate the enforcement of a nonself-executing 
treaty.” Without congressional action, side agreements reached after a treaty has been ratified are not the law of the land; they 
are enforceable not through the federal courts but through international negotiations. 10 The court cannot enforce as laws those 


treaties, no matter how admirable their purposes, which Congress has not chosen to incorporate into the domestic legal system. u 





Definition: 


"Accession" is the act whereby a State accepts the offer or the opportunity of becoming a party to a treaty already signed by some 


other states. !? 
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In re Heikich Terui, 187 Cal. 20, 200 P. 954, 17 A.L.R. 630 (1921). 

Avero Belgium Ins. v. American Airlines, Inc., 423 F.3d 73 (2d Cir. 2005) (stating that as a matter of 
international law—the law governing relations among states inter se—Senate consent to a treaty is not 
synonymous with "ratification" and that Senate's approval, by itself, does not constitute consent to be bound 
by an international agreement). 

Ehrlich v. American Airlines, Inc., 360 F.3d 366 (2d Cir. 2004). 

Avero Belgium Ins. v. American Airlines, Inc., 423 F.3d 73 (2d Cir. 2005). 

Com. v. Judge, 591 Pa. 126, 916 A.2d 511 (2007). 

As to self-executing treaties, see § 2. 

Natural Resources Defense Council v. Environmental Protection Agency, 464 F.3d 1 (D.C. Cir. 2006). 
Com. v. Judge, 591 Pa. 126, 916 A.2d 511 (2007). 
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Under the principles of international law, treaties must be considered as taking effect from the date of their signature unless 
postponed by some condition or stipulation therein.! Thus, where, by its terms, a commercial treaty is not to go into effect 


until it has been approved by Congress, Congress may give it retrospective, immediate, or prospective operation.” However, 
the presumption is against an interpretation of the required act that would give the treaty a retrospective operation, especially 
where the treaty provides for reciprocal concessions, since by a retrospective interpretation of the treaty in the United States, 


it would go into operation therein prior to its operation in the other contracting country.” Words thus will not be construed to 
operate unless they are so clear, strong, and imperative that no other meaning can be annexed to them or unless the intention 


of the legislature cannot be otherwise satisfied.“ 


A State only becomes bound by a treaty, that is, becomes a party to a treaty, when it ratifies the treaty. 


Where the treaty operates on individual rights, the principle of relation does not apply to rights that were vested before the treaty 


was ratified. Insofar as it affects them, it is not considered as concluded until there is an exchange of ratifications.° 


The date when a treaty is to go into effect will be fixed not by its provision that it is to become operative 10 days after exchange 
of ratifications but by an act of Congress where the Senate has added an amendment to the treaty declaring that it shall not 
take effect until approved by Congress.’ 
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A treaty will not be deemed to have been abrogated or modified by a later statute unless such purpose on the part of 
Congress has been clearly expressed. | The intention to abrogate or modify a treaty is not to be lightly imputed to Congress.” 
Legislation abrogating international agreements must be clear to ensure that Congress—and the President—have considered the 
consequences.” An ambiguous statute cannot supersede an international agreement if an alternative reading is fairly possible. 


A treaty may be abrogated or modified by the enactment of a subsequent statute that is entirely inconsistent therewith.” 


A court may not alter, amend, or add to any treaty, by inserting any clause.° 


The effect of a treaty cannot be controlled by a Senate resolution adopted after the ratification of the treaty by a vote of less 
than two-thirds of a quorum. To be efficacious, such resolution must be considered either as an amendment to the treaty or as 


a legislative act qualifying or modifying the treaty, but it is neither.’ 
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Compacts between nations are of different kinds and are terminable in different ways. Frequently, they are expressed to endure 
for a specified period of years. Even where some of their stipulations are in their terms perpetual, the obligations of treaties expire 
in case either of the contracting parties loses its existence as an independent state or in case its internal constitution is so changed 
as to render the treaty inapplicable to the new condition of things. The political department of our government in several instances 
has considered treaties as terminated when the sovereignty of the nation with which treaties have been concluded is destroyed 
by its absorption into another sovereignty. However, where sovereignty in that respect is not extinguished, and the power to 


execute remains unimpaired, outstanding treaties cannot be regarded as avoided because of impossibility of performance. ! 


A treaty entered into with a sovereign inures to the benefit of a combination of nations subsequently formed with the sovereign 
as a nucleus.” When a colonized State earns its independence from its colonial nation, there is a presumption that prior treaties 
recognized by the former colonial power will devolve to the successor in interest nation.” The decision of the political department 


of government respecting the existence of a treaty must be accepted as conclusive by the judicial branch.* Governmental 
action must be regarded as of controlling importance in determining the status of treaties, and thus, the courts answer questions 


regarding the status of treaties following a change in the sovereign status of one of the relevant entities by deferring to the 


political branches' understanding of the resulting obligations.” 
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The effect of war upon the existing treaties of belligerents is one of the unsettled problems of the law.! Although the earlier 
writers on international law seem to have regarded treaties as indivisible contracts, no part of which could, unless otherwise 
agreed, remain in force unless all remained in force, and this view has been incidentally recognized by the courts, nevertheless, 


the tendency is toward a limitation of the general principle.” The outbreak of war between the contracting parties does not 
necessarily suspend or abrogate treaty provisions.° The chief judicial authority for the view that treaties are not ipso facto 


dissolved by war is an early United States Supreme Court case,“ which declares that treaties stipulating for permanent rights and 
general arrangements, and professing to aim at perpetuity, and to deal with the case of war as well as of peace, do not cease on the 
occurrence of war but are, at most, only suspended while it lasts, and unless they are waived by the parties, or new and repugnant 
stipulations are made, revive upon the return of peace. Under this view, the question whether the stipulations of a treaty are 
annulled by war depends on their intrinsic character.” Treaty provisions compatible with a state of hostilities, unless expressly 
terminated, will be enforced, and those incompatible rejected. Thus, treaty provisions giving the right to citizens or subjects 
of one of the contracting powers to continue to hold and transmit land in the territory of the other survive the outbreak of war.” 
Generally, treaties of a political nature, treaties of alliance, and those that establish a protectorate or a sphere of influence fall in 
the event of war between the parties to such a treaty.® In contrast, treaties of boundary or cession, "dispositive" or "transitory" 


conventions, survive,” as do treaties that regulate the conduct of hostilities. 10 Treaties that are reasonably practicable to execute 


after the outbreak of hostilities must be observed then as in the past. The belligerents are at liberty to disregard them only to 


the extent and for the time required by the necessities of war. !! 
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Undoubtedly, the obligation of treaties is to be observed with entire good faith and scrupulous care.! A treaty depends for its 
enforcement on the honor and the interest of the parties to it, and if these fail, its infraction becomes the subject of international 


reclamation and negotiation, which may lead to war to enforce them.” The violation ofa treaty obligation by one nation, although 


justifying the other nation in denouncing the treaty as no longer obligatory, does not automatically have that effect, but the treaty 


is only voidable, not void, and the breach may be waived with the result that the treaty remains in force.’ 


The question whether power remains in a foreign state to carry out its treaty obligations is political in nature and is no concern 
of the courts.’ The settlement of rights between individuals under a treaty is for the “,تام‎ but with regard to such rights as 


are purely political, the settlement is for Congress.° 
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The United States Constitution expressly defines the status of treaties of the United States in the following provision: "This 
Constitution, and the laws of the United States which shall be made in pursuance thereof, and all treaties made, or which shall 
be made, under the authority of the United States, shall be the supreme law of the land; and the judges in every state shall be 


bound thereby, anything in the constitution or laws of any state to the contrary notwithstanding." | The principle that all treaties 


are the supreme law of the land applies with full force to treaties with the Native American nations.” 


Congress is empowered to enact any law that is necessary and proper to effectuate a treaty made pursuant to the Constitution.’ 
Treaties are not domestic law unless Congress either enacted implementing statutes or the treaty itself conveys an intention that 
it be self-executing and is ratified on these terms.“ Federal courts are bound to give effect to international law and to international 


agreements except that a nonself-executing agreement will not be given effect as law in the absence of the necessary authority.” 
Even when treaties are self-executing in the sense that they create federal law, the background presumption is that, generally, 
international agreements, even those directly benefiting private persons, do not create private rights or provide for a private 


cause of action in domestic courts.° 


Treaties are placed on the same footing as legislation enacted by the United States Congress, and while neither is superior to the 
other, both are subject to the United States Constitution.’ Treaties are part of the law of the land; they have no greater or lesser 
impact than other federal laws. A treaty, to the extent that it is self-executing, has the force and effect of a legislative enactment 
and to all intents and purposes is the equivalent of an act of Congress.” It is binding upon all courts, state and national, as the 


supreme law of the land. 8 
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Implementing legislation that does not conflict with or override a treaty does not replace or displace that treaty. |! Moreover, 
the existence of slight variances between a treaty and its congressional implementing legislation do not make the enactment 


unconstitutional since identicality is not required. 8 


Observation: 
United States law is not subordinate to customary international law or necessarily subordinate to treaty-based international law 


and, in fact, may conflict with both. 1? 


Practice Tip: 


"Jus cogens norms," which are derived from values taken to be fundamental by the international community, are binding on all 


nations and cannot be preempted by a treaty.!* 





CUMULATIVE SUPPLEMENT 
Cases: 


Maritime Drug Law Enforcement Act (MDLEA) was not a valid exercise of Congress's authority under the Necessary and 
Proper Clause to effectuate the subsequently enacted Convention Against Illicit Traffic Treaty or Jamaica Bilateral Agreement 
between the United States and Jamaica, as applied to defendants, foreign nationals who were seized while aboard foreign vessel 
in territorial waters of Jamaica and subsequently charged under MDLEA with possessing and conspiring to possess with intent 
to distribute marijuana; MDLEA was enacted long before the Convention against Illicit Traffic Treaty or the Jamaica Bilateral 
Agreement, and nothing in MDLEA's legislative history mentioned a treaty or intimated that the legislation was in compliance 
with treaty obligations. U.S. Const. art. 1, § 8, cl. 18; U.S. Const. art. 2, § 2, cl. 2. United States v. Davila-Mendoza, 972 F.3d 
1264 (11th Cir. 2020). 


Neither foreign corporate taxpayer's decision matrix, nor its decision to leave Ireland in favor of Switzerland, inevitably led to 
conclusion that bilateral tax treaty benefits in United States treaty with Switzerland were not a principal concern for taxpayer 
when it chose to relocate, such that denial of treaty benefits by Treasury Department's Competent Authority based on finding 
that one of taxpayer's principal purposes in relocation to Switzerland was obtaining tax benefits was not arbitrary and capricious 
under the Administrative Procedure Act (APA); taxpayer's decision matrix was created years after move to Switzerland, and 
matrix revealed that United States tax considerations were a top priority in selecting new home. 5 U.S.C.A. § 706; U.S.—Swiss 
Tax Treaty art. XXII(6). Starr International Company, Inc. v. United States, 275 F. Supp. 3d 228 (D.D.C. 2017). 
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Treaty is placed on same footing, and in order of like obligation, with legislative acts; both are declared by instrument to be the 
supreme law of the land, and no superior efficacy is given to either over the other. U.S.C.A. Const. Art. 6, cl. 2. In re World 
Imports, Ltd., 511 B.R. 738 (Bankr. E.D. Pa. 2014). 
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Manifestly, a treaty cannot run counter to the United States Constitution! nor are treaties of any greater legal obligation than acts 


of Congress.” Accordingly, while a state law may be void as inconsistent with a treaty,” an act of Congress cannot be similarly 
declared to be invalid; when both the treaty and the act of Congress relate to the same subject, the courts will always endeavor to 


construe them so as to give effect to both, if that can be done without violating the language of either.“ However, if the two are 
inconsistent, the one with the later date will control the other? provided always that the stipulation of the treaty on the subject 


is self-executing.° Thus, the later-in-time rule applies to resolve a conflict between a treaty and a statute.’ Nevertheless, the 
purpose by statute to abrogate a treaty or any designated part of a treaty, or the purpose by treaty to supersede the whole or a 
part of an act of Congress, must not be lightly assumed but must appear clearly and distinctly from the words used in the statute 
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or in the treaty.® The provisions of an act of Congress, passed in the exercise of its constitutional authority, if clear and explicit, 


must be upheld by the courts even in contravention of express stipulations in an earlier treaty with a foreign power.” It is the 
duty of the court, if possible, to find an interpretation of the statute that will involve no infraction of the treaty—no violation 


of the pledged faith of the government of the United States to the government of another country. 0 More specifically, acts of 


Congress should not be construed to conflict with international treaty obligations, l or stated somewhat differently, federal law 
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must be strictly construed to avoid conflict with treaty obligations. 


Repeals by implication are never favored, and none will be recognized unless the two expressions—treaty and statute—are 


absolutely incompatible. 8 
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1605(a)(3). de Csepel v. Republic of Hungary, 169 F. Supp. 3d 143 (D.D.C. 2016). 
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The United States may by a self-executing treaty supersede a prior act of Congress on the same subject,! otherwise, the 
declaration in the Constitution that a treaty concluded in the mode prescribed by that instrument shall be the supreme law of 


the land would not have due effect.” On the other hand, a treaty provision will not have the effect of suspending the operation 


of a statute where the treaty is not self-executing, and legislation has not been enacted to put it into effect. Moreover, a later 
treaty will not be regarded as repealing an earlier statute by implication unless the two are absolutely incompatible, and the 


statute cannot be enforced without violating the treaty. 
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Where the terms of a treaty and of a subsequent act of Congress come into conflict, the act of Congress will control.! Because 
an act of Congress is on a full parity with a treaty,” when a statute that is subsequent in time is inconsistent with a treaty, the 


statute to the extent of the conflict renders the treaty null.> A ratified self-executing treaty generally stands on the same footing 
as a federal statute, that is, a later-in-time self-executing treaty has the same effect on an existing federal statute as a later- 


in-time act of Congress.“ It is within Congress' power to change domestic law even if the law originally arose from a self- 


executing international treaty.> 


Legislative acts trump treaty-made international law when those acts are passed subsequent to ratification of the treaty and 


clearly contradict treaty obligations.° Thus, an act of Congress will govern in domestic courts in derogation of previous treaties.’ 


Acts of Congress should not be construed to conflict with international treaty obligations.® Before the courts will impute to 


Congress an intention to violate the provisions of a treaty, that intention must be clearly and unequivocally manifested.” 


The courts apply a statute according to its terms even if the statute conflicts with a prior treaty, but where fairly possible, the 


courts tend to construe an ambiguous statute not to conflict with a prior treaty. 10 
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It is the necessary result of the explicit declarations of the Federal Constitution! that where there is a conflict between a treaty 
and the provisions of a state constitution or of a state statute, whether enacted prior or subsequently to the making of the treaty, 


the treaty will control.” In other words, a ratified treaty takes precedence over conflicting state laws under the Supremacy Clause 


of the United States Constitution.° The Supremacy Clause requires invalidation of any state legislation that burdens or conflicts 
in any manner with any federal laws or treaties, and therefore, the determination rests on whether the state law impermissibly 


interferes with federal law and is thus preempted.* State law must yield when it is inconsistent with, or impairs the policy or 
provisions of, a treaty or of an international compact or agreement.” Indeed, a treaty preempts inconsistent state law,° but a 
treaty may not be construed as preempting state law or any court procedures in the absence of a clear intent to do so.” 

Although the preemption of state laws by a treaty is generally disfavored,® nevertheless, the provisions of the treaty supersede 
and render nugatory all conflicting provisions in the laws or constitution of any state.” Moreover, a treaty implemented by a 


federal statute overrides a state law or judgment. 38 
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Even sole-executive agreements override inconsistent state law.!! Valid executive agreements are accorded the same status as 


treaties and, consequently, may preempt state law if they impair the effective exercise of the nation's foreign policy. 12 


Where state laws conflict with a treaty, they must bow to the superior federal policy. 1? Also, the power of a State to refuse 
enforcement of rights based on a foreign law that runs counter to its public policy must give way before a superior federal policy 


evidenced by a treaty or international compact or agreement. 


A treaty does not automatically supersede local laws that are inconsistent with it unless the treaty provisions are self-executing. 8 
The language of a treaty, wherever reasonably possible, will be construed so as not to override state laws or to impair rights 


arising under them,!° and a treaty will be carefully construed so as not to derogate from the authority and jurisdiction of a 
state unless such a result is clearly necessary to effectuate the national policy. 19 Thus, the effect of a treaty is not to nullify a 


conflicting statute but rather to suspend it in its application to a citizen of the country with which the treaty is made. 8 


A treaty is supreme only when it is made in pursuance of that authority that has been conferred on the treaty-making department, 


and in relation to those subjects, the jurisdiction over which has been exclusively entrusted to Congress. 59 


It is well settled that a treaty provision will not operate to supersede or suspend a state statute if the treaty is not self-executing 


and if no implementing legislation has been enacted.” 
When there is no conflict between a treaty and state law, the state law remains unaffected.”! 


A treaty entered into by the United States is binding on Puerto Rico and cannot be overridden by the Puerto Rican legislature.7” 


CUMULATIVE SUPPLEMENT 
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A state law that burdens a treaty-protected right is preempted by the treaty. (Per Justice Breyer, with two justices concurring 
and two justices concurring in the judgment.) Washington State Department of Licensing v. Cougar Den, Inc., 139 S. Ct. 1000 
(2019). 
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The presumption is against any intention on the part of the federal government to invade by treaty the province of state law in 


matters inherently local.! Treaties with forei gn countries must be held to have been made with reference to the rightful exercise 
of the police power by the different states in aid of the protection and preservation of the public health within their respective 


borders.” It may be inferred from the decisions of the United States Supreme Court that a treaty will, if possible, be given a 


restricted construction where a broader construction would infringe upon a special power of the state over the subject matter. 
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The interpretation of a treaty should be guided by principles similar to those governing statutory interpretation. 1 Also, certain 


technical rules of interpretation have been adopted to explain the meaning of international compacts in cases of doubt.” 
Moreover, where a statute and treaty pertain to the same subject matter, they must be read so as to give effect to both if at 


all possible.’ 


The interpretation of a treaty, like the interpretation of a statute, begins with the text of the treaty“ and the context in which the 


written words are used.” In construing a treaty, as in construing a statute, the court first looks to its terms to determine its meaning 
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as intended by the si gnatories.° When construing a treaty, a court must examine not only the language but also the entire context 


of the agreement,’ and when the text of the treaty is ambiguous or unclear, the court turns to nontextual sources for guidance.® 


While the court's task in interpreting a treaty is ordinarily to give it a meaning consistent with the shared expectations of the 
contracting parties,” where the President and the Senate have expressed a shared consensus on the meaning of the treaty as part 


of the ratification process, that meaning is to govern in the domestic context. 9 


If the plain text of a treaty is ambiguous, the court may look to other sources, such as the postratification understanding of 
the contracting parties to elucidate the treaty's meaning. |! Indeed, when interpreting international agreements, the court must 


consult the postratification understanding of the signatory nations. 12 When a treaty is reasonably susceptible to more than one 


interpretation, secondary sources must be employed to ascertain the appropriate meaning, and in so doing, the court strives to 
13 


conform its reading to the treaty's original intent and purpose. 
Since a treaty when executed is a part of the municipal law of the land, !4 a treaty is to be construed on principles similar to 
those applied to other written contracts and statutes, 15 and the cognate rules of international law and of the legislation of the 
government may be considered.!° As a contract between independent nations, a treaty must, if possible, be construed to give 


full force and effect to its parts, which bind the contracting powers. 18 An exception to the rule of treaty interpretation is 
Indian treaties, which are not to be read as ordinary contracts agreed upon by the parties dealing at arm's length with equal 


bargaining positions. 8 


Because a treaty ratified by the United States is an agreement among sovereign powers, the Supreme Court also considers as 
aids to its interpretation the treaty's negotiation and drafting history, as well as the postratification understanding of the signatory 


nations.7” 


Treaties that lay down rules to be enforced by the parties through their internal courts or administrative agencies should be 


construed so as to achieve uniformity of result despite differences between the national legal systems.” ١ 
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Even if a background principle is relevant to the interpretation of federal statutes, it has no proper role in the interpretation of 
treaties unless that principle is shared by the parties to an agreement among sovereign powers. Lozano v. Montoya Alvarez, 
134 S. Ct. 1224 (2014). 
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Normally, interpretation of treaty, like interpretation of contract, is matter of determining parties’ intent. BG Group, PLC v. 
Republic of Argentina, 134 S. Ct. 1198 (2014). 
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It is the court's role to construe international agreements, not to rewrite them.! When the language of an international treaty is 


plain, the court must refrain from amending it because doing so would be to make, and not to construe, a treaty. 


While the courts interpret treaties for themselves, the meaning given them by the government agencies particularly charged 
with their negotiation and enforcement is entitled to great weight.” Indeed, the interpretation of a treaty by the executive branch 
is entitled to great wei ght. Respect is ordinarily due the reasonable views of the executive branch concerning the meaning ofan 
international treaty, and isolated past inconsistencies do not diminish the deference that courts owe the clearly espoused views 


of the executive branch in the realm of treaty interpretation.° More particularly, the state department's interpretation of any 
international treaty is entitled to substantial weight because that department of the federal executive branch is responsible for 
negotiating and administering treaties and also because it generally is the single authoritative voice through which the executive 


branch speaks.” While a court will give deference to the consistent interpretation of a treaty advanced by the agencies of the 
United States charged with its administration, their interpretation is not conclusive and will not be adopted by the court if it is 


not supported by the treaty language or the intent of the parties.8 


In interpreting any treaty, the opinions of sister signatories are also entitled to considerable weight.” Indeed, in construing a 


treaty, the court must consider the expectations of both signatories to the treaty, not just the expectations of the United States. 1 


Acts of Congress normally do not have extraterritorial application unless such an intent is clearly manifested and that 
presumption has special force when a court is construing treaty and statutory provisions that may involve foreign and military 


affairs for which the President has unique responsibility. However, the courts are not required to give a strained construction to 
the language of a treaty, or to place an unreasonable interpretation upon it, for the purpose of securing privileges for foreigners 


that denied the citizens. 1? 


A court in the United States is not bound either to give the interpretation of an international treaty rendered by an international 
court with jurisdiction to interpret such, any particular weight when considering the text and context of a treaty, or to treat it as 
having any dispositive effect in the event of ambiguity; accordingly, the respectful consideration owed to the interpretation of 


an international court is similar to the treatment of agency opinion letters and enforcement manuals. !* Thus, the decisions of 
the International Court of Justice, which do have binding force on the parties as a matter of international law, are not binding 


with regard to interpretations of treaties as a matter of United States law. 14 The interpretation of a treaty by an international 
court is entitled to respect but only to the extent that it has the power to persuade; the weight of such a judgment in a particular 
case will depend upon the thoroughness evident in its consideration, the validity of its reasoning, its consistency with earlier 


and later pronouncements, and all those factors that give it power to persuade, if lacking power to control. ta 


Practice Tip: 


The meaning of the language used in a treaty is a question of law. 1 
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CUMULATIVE SUPPLEMENT 
Cases: 


Interpretation of a treaty by the Executive Branch is entitled to great weight. Republic of Sudan v. Harrison, 139 S. Ct. 1048 
(2019). 


A court gives great weight to the Executive Branch's interpretation of a treaty. Water Splash, Inc. v. Menon, 137 S. Ct. 1504 
(2017). 


There is no general presumption that equitable tolling applies to treaties. Lozano v. Montoya Alvarez, 134 S. Ct. 1224 (2014). 


Arbitrators’ decision, in concluding that foreign investor in Argentinian entity was excused from having to comply with local 
court litigation requirement in arbitration provisions of investment treaty between United Kingdom and Argentina, by first filing 
suit in Argentine court and waiting for 18 months prior to submitting matter for international arbitration, as result of conduct 
by the Argentine government which interfered with this judicial remedy by suspending Argentine courts' ability to enter final 
judgments and by refusing to allow parties engaged in litigation with the Argentine government to utilize contract renegotiation 
process, did not stray from interpretation and application of arbitration provisions in treaty, and could not be disturbed by 
court. Agreement for the Promotion and Protection of Investments, Art. 8(2), 1765 U.N.T.S. 33. BG Group, PLC v. Republic 
of Argentina, 134 S. Ct. 1198 (2014). 


Government's interpretation of its own agreements with foreign countries is entitled to great weight. Ministry of Defense and 
Support for Armed Forces of Islamic Republic of Iran v. Cubic Defense Systems, Inc., 984 F. Supp. 2d 1070 (S.D. Cal. 2013). 


[END OF SUPPLEMENT] 
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Where the text of a treaty is clear, a court interpreting the treaty has no power to insert an amendment.! A court may not alter, 


amend, or add to the plain language of any treaty,” by inserting any clause, whether small or great, important or trivial, because 
doing so would be a usurpation of power by the court and not an exercise of judicial functions; to do so would be to make and 


not to construe a treaty. The courts are bound to give effect to the stipulations of a treaty in the manner and to the extent that 


the parties have declared and not otherwise.* 


Treaties are the subject of careful consideration before they are entered into and are drawn by persons competent to express 


their meaning and to choose apt words in which to embody the purposes of the high-contracting parties.” Diplomats read the 
public treaties made by other nations and cannot be supposed either to omit or insert an article common in public treaties without 
being aware of the effect of such omission or insertion. Neither the omission nor the insertion is to be ascribed to inattention. 
Also, if an article alleged to be omitted is not necessarily implied in one that is inserted, the corresponding subject remains 


under the previously existing rule.° However, repeals by implication are never favored, and a later treaty or statute will not be 
regarded as repealing an earlier enactment by implication unless the two are absolutely incompatible, and the latter cannot be 


enforced without antagonizing the earlier.’ 
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2 Maritime Ins. Co. Ltd. v. Emery Air Freight Corp., 983 F.2d 437 (2d Cir. 1993); U.S. v. Jeong, 624 F.3d 


706 (5th Cir. 2010). 
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modified, (July 14, 2004). 


4 International Bank for Reconstruction and Development v. District of Columbia, 171 F.3d 687 (D.C. Cir. 
1999). 
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As to the termination of treaties, generally, see § 9. 
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Liberality is one of the foremost rules of treaty interpretation,! and in fact, treaties are construed more liberally than private 
agreements.” Accordingly, where a treaty admits of two constructions, one restrictive of rights that may be claimed under it and 


the other enlarging them, the more liberal construction is to be preferred.” In choosing between conflicting interpretations of a 
treaty obligation, a narrow and restricted construction is to be avoided as not consonant with the principles deemed controlling 


in the interpretation of international agreements.* 


To the fullest extent possible, the language of a treaty is to be interpreted so as to avoid inconsistency.” Obscurities and 
uncertainties of obligatory clauses are to be interpreted in favor of the party who obligates himself or herself, however, and 
the obligation must be restricted to the sense that lessens the obligation, for one who obligates himself or herself does it as 


little as he or she can, and if the other party is not satisfied, he or she should require a clearer and fuller explanation of the 


meaning of the clause.° 


Liberality in the construction of a treaty is not restricted by any necessity of avoiding possible conflict with state legislation.’ 
However, it is not an invariable rule of construction that treaties are to be liberally construed. Like other contracts, they are to 
be read in the light of the conditions and circumstances existing at the time they were entered into with a view to effecting the 


objects and purposes of the states thereby contracting.® Accordingly, the general rule that treaties should be liberally construed 
so as to carry out the apparent intention of the parties to secure equality and reciprocity between them does not justify a state 
court in judicially legislating as against the right of the state and its taxing power, and in adding words to a treaty so as to make 
it applicable to the estates of citizens of the United States in the United States, where, by its terms, it is only applicable to the 


estates of aliens or to the estates of citizens of the United States who reside in a foreign country.” 
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As to an endeavor to sustain state legislation, see § 16. 
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Construction and Application of Political Question Doctrine by State Courts, 9 A.L.R.6th 177 





Where a provision in a treaty is ambiguous, the court in construing it may appropriately look to the practical construction that 
has been placed upon it.! The practice of a treaty's signatories counts as evidence of the treaty's proper interpretation since the 


signatories’ conduct generally evinces their understanding of the agreement that they signed.” The view has been expressed 
earlier that the construction given to a treaty in practice, especially when such practical construction is of long standing, will 
be adopted by the courts and that the political department having interpreted the compact, such interpretation is deemed to be 


binding on the judiciary.” While it may seem that the same thought has been repeated,“ doubt has been cast upon the universal 
applicability of such rule,’ inasmuch as it has been said that the question of the construction of treaties is peculiarly judicial 


in its nature,° although the courts, when called upon to act, should be careful to see that the construction placed upon a treaty 
and consistently adhered to by the executive department of the federal government, charged with the supervision of foreign 


relations, while not conclusive on the courts, is given much weight.’ The rule as to contemporary construction never applies 


where titles or personal rights would be impaired.® 


CUMULATIVE SUPPLEMENT 


WESTLAW 


§ 22. Practical construction, 74 Am. Jur. 2d Treaties § 2 


Cases: 


When federal court is asked to interpret intent of parties to treaty, pursuant to motion to vacate or confirm an arbitration award 


made in the United States under the Federal Arbitration Act, it should normally apply the presumptions supplied by American 


law, such as the presumption that parties intend procedural preconditions to arbitration to be resolved primarily by arbitrators. 
9 U.S.C.A. § 1 et seq. BG Group, PLC v. Republic of Argentina, 134 S. Ct. 1198 (2014). 
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The ascertainment of intent is the fundamental rule by which the courts are guided in the interpretation of treaties. ! Indeed, 
when interpreting treaties, the courts generally look for a clear statement of the intent of the treaty drafters.” When construing 


a treaty, effect must be given to the intent of both signatories.” 


The treaty's language provides the best evidence of the intent of the parties.“ Where the language of the treaty clearly expresses 
its meaning and intention, no other means of interpretation may be employed.’ Although the preamble to a treaty is not part 
thereof, it may be considered in construing the intent of the party. A sensible and reasonable effect must be given unless the 
wording of the treaty forbids, and the cognate rules of international law and of legislation of the government may be considered.’ 


The intention of the parties is to be gathered from the whole instrument as it stood when the ratifications were exchanged.’ 


When interpreting a treaty, the clear import of the treaty language controls unless an application of the words of the treaty 


according to their obvious meaning effects a result inconsistent with the intent or expectations of its signatories.” 


A treaty will not be held to divest a state of land unless the intention to do so is certain beyond reasonable question. !° 
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Treaties should be so construed as to uphold the sanctity of the public faith.' A convention in a treaty that is operative upon 


both of the signatory powers, and is intended for their mutual protection, should be interpreted in a spirit of uberrima fides. 
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The intention of the parties to a treaty is to be gathered from the whole instrument as it stood when the ratifications were 
exchanged. ! All parts of the treaty are to receive a reasonable construction with a view to giving a fair operation to the whole,” 
and all provisions relevant to the inquiry are to be considered.*> The words used are to be given their natural and ordinary 


signification.* 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 

1 Eck v. United Arab Airlines, Inc., 15 N.Y.2d 53, 255 N.Y.S.2d 249, 203 N.E.2d 640, 6 A.L.R.3d 1260 (1964); 
Hamilton v. Erie R. Co., 219 N.Y. 343, 114 N.E. 399 (1916). 

2 Sullivan v. Kidd, 254 U.S. 433, 41 S. Ct. 158, 65 L. Ed. 344 (1921); Johnson v. Olson, 92 Kan. 819, 142 P. 
256 (1914); Universal Adjustment Corp. v. Midland Bank, Ltd., of London, England, 281 Mass. 303, 184 
N.E. 152, 87 A.L.R. 1407 (1933); Hamilton v. Erie R. Co., 219 N.Y. 343, 114 N.E. 399 (1916). 

3 Wyers v. Arnold, 347 Mo. 413, 147 S.W.2d 644, 134 A.L.R. 876 (1941); Hamilton v. Erie R. Co., 219 N.Y. 
343, 114 N.E. 399 (1916). 

4 Hamilton v. Erie R. Co., 219 N.Y. 343, 114 N.E. 399 (1916). 

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government 


Works. 


WESTLAW 





§ 26. Rule of ejusdem generis, 74 Am. Jur. 2d Treaties 5 26 


74 Am. Jur. 2d Treaties § 26 


American Jurisprudence, Second Edition May 2021 Update 


Treaties 
Romualdo P. Eclavea, J.D. 


III. Construction 


§ 26. Rule of ejusdem generis 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Treaties 175557, 8 





The rule of ejusdem generis is at most one of construction to be resorted to as an aid in the construction of a treaty only when 


words or phrases are of doubtful meaning. ! 
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Since the courts endeavor to give meaning to all parts of a treaty,! a map to which the contracting parties referred is to be given 
the same effect as if it had been expressly made a part of the treaty.” In the interpretation of a treaty, a letter by the secretary of 


state sending the treaty to the President preparatory to transmission to the Senate may be considered.* 
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Since a treaty must be construed as a whole, where it is executed in two languages, both versions are originals, and both must 
be deemed as intended by the contracting powers to be identical in meaning; accordingly, a construction must be sought that 


will bring the terms of the two languages into harmony with each other.! However, in construing a treaty done in counterparts, 


one in the language of each contracting party, the courts can make little use of the local, technical definitions of words.” 
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Treaties are to be read in the light of the conditions and circumstances existing at the time they were entered into with a view 
to effecting the object and purposes of the contracting states.! Where the literal meaning of a treaty is ambiguous, the court 
may look to the purposes of the treaty to aid its interpretation.” A treaty must be interpreted as a whole in light of its object 
and purpose, including the preamble.’ Under international law, a preamble provides valuable context for understanding the 


terms of a treaty.* The general language of a treaty's preamble may not be used to create an ambiguity in specific statutory or 
treaty text where none exists; the courts should look to materials like the preambles and titles only if the text of the instrument 


; : 5 
is ambiguous. 


When interpreting a treaty, the court looks beyond the written words to the history of the treaty, the negotiations, and the practical 
construction adopted by the signatory parties.° The reason of the treaty, that is, the motive that led to the making of the treaty, 
and the object in contemplation at the time, are the most certain clues to lead to the discovery of its true meaning. Hence, the 
history of a treaty is to be considered,® as well as the negotiations and diplomatic correspondence of the parties as aids to its 
interpretation.” Federal and state courts regularly look to the historical context of a treaty to elucidate its meaning, particularly 
where any terms are ambiguous or where the treaty is silent on a point. However, if a treaty's wording is clear, a resort to the 


drafting history to ascertain its meaning is not appropriate. 1 


CUMULATIVE SUPPLEMENT 


Cases: 
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When a treaty provision is ambiguous, a court may look beyond the written words to the history of the treaty, the negotiations, 
and the practical construction adopted by the parties. Water Splash, Inc. v. Menon, 137 S. Ct. 1504 (2017). 
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Where a treaty fails to define a word or phrase, the courts interpret the term according to its ordinary and natural meaning rather 
than a rigid technical or legal definition.! The words of a treaty are to be interpreted according to their ordinary meaning as 
understood in the public law of nations.” In ascertaining the meaning of a treaty, the words used are to be given their natural 


and ordinary signification, and a sensible and reasonable effect must be given unless the words forbid. The words used are to 
be given their natural and ordinary signification, and if the language of the treaty clearly expresses the meaning and intention of 


the treaty, no other means of interpretation may be employed.* By reason of the fact that they are international in character, the 
words of a treaty are to be taken as understood in the public law of nations and not in any artificial or special sense impressed 


by local law unless the restricted sense is clearly intended.’ However, it is not an unusual judicial problem to have to seek the 
meaning of a law expressed in words not doubtful by themselves but made so by circumstances or the objects to which they come 


to be applied.° The inquiry in all such cases is as to what was intended in the treaty by the contracting powers.’ It is a court's 


responsibility to give the specific words of a treaty a meaning consistent with the shared expectations of the contracting parties.* 
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Treaties, like statutes, should be so construed that no words are treated as being meaningless, redundant, or mere surplusage.” 


Where a long-continuing judicial construction of the language used in treaties has given it a character that the treaty-making 


agencies have not seen fit to alter, and such construction is entirely consistent with the plain language of the treaty, a court 


should not change such construction even though as an original matter, another construction may have much to commend it. ف‎ 


A treaty with Indians must be construed not according to the technical meaning of its words to learned lawyers but in the sense 


in which they would naturally be understood by the Indians. Nip interpreting Indian treaties, the general rule is that doubtful 
expressions are to be resolved in favor of the weak and the defenseless people who are the wards of the nation dependent upon 


its protection and good faith. 1 
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The expression "property of private individuals" has been held to refer to ordinary private property of present ascertainable value 


and capable of being transferred from man to man.! The words " goods and effects" include real, as well as personal property.” 
The expression "commerce and trade" has been held to connote occupations and recognized forms of business enterprise that 


do not necessarily involve trading in merchandise.” Among other words that have been construed are "heirs,"4 "territories,"° 


"citizens," "native citizens,"° and "respective."” A "most-favored-nation" clause in a treaty is one in which each party agrees to 


afford the other all the rights, prerogatives, immunities, and privileges that are or may thereafter be granted to the most favored 


nation.® "Most-favored-nation" clauses may be inapplicable in situations where exceptions are made for valuable consideration.” 


CUMULATIVE SUPPLEMENT 
Cases: 


Mutual Legal Assistance Treaty between Germany and the United States did not restrict how United States could act towards 
criminal fugitive, and therefore disentitling claimant under Civil Asset Forfeiture Reform Act of 2000 (CAFRA) from defending 
his property claims against government's civil forfeiture action, based on claimant remaining in foreign country in order to 
avoid prosecution for copyright infringement and money laundering, did not violate Treaty; Treaty adopted framework for 
making international evidentiary and witness requests between two countries, and was not concerned with criminal extradition. 
28 U.S.C.A. § 2466. United States v. Batato, 833 F.3d 413 (4th Cir. 2016). 
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While in force, treaties are the supreme law of the land,! for, like statutes, they are so declared by the United States Constitution.” 


They are to be executed in the utmost good faith with a view to making effective the purposes of the contracting parties.’ By 
express command of the Constitution, it is the duty of the judges of every state to uphold and enforce treaties of the United 


States,“ anything in the constitution or laws of any state to the contrary notwithstanding.’ 


Where a treaty provides for a particular judicial remedy, the courts must apply the remedy as a requirement of federal law, 


and there is no issue of intruding on the constitutional prerogatives of states or other federal branches. Where the treaty 
does not provide a particular remedy, either expressly or implicitly, it is not for federal or state courts to impose one through 
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lawmaking of their own.’ Absent a clear and express statement to the contrary, the procedural rules of the forum state govern 
the implementation of the treaty in that state.® Treaties, like statutes, are subject to constitutional limits, including the separation 


of powers and the guarantee of due process.” 


CUMULATIVE SUPPLEMENT 
Cases: 


A court may enforce individual rights granted by a treaty in the appropriate exercise of habeas jurisdiction. 28 U.S.C.A. § 
2241(c)(3). Martinez v. U.S., 793 F.3d 533 (6th Cir. 2015). 


The United States government must, in carrying out its treaty obligations, conform its conduct to the requirements of the 
Constitution; treaty obligations cannot justify otherwise unconstitutional governmental conduct. United States v. Ryan, 428 F. 
Supp. 3d 31 (W.D. Wis. 2019). 


Pro se plaintiff's claim against government for breaching purported treaty with "Bantu of Nations—United" failed to identify 
basis for which alleged treaty created private right of action. Wickliffe v. U.S., 102 Fed. Cl. 102 (2011). 


[END OF SUPPLEMENT] 
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A treaty depends for the enforcement of its provisions on the honor and the interest of the governments that are parties to it.! 
If these fail, its infraction becomes the subject of international reclamation and negotiation, which may lead to war to enforce 


its provisions.” When a member nation violates a treaty, another member nation cannot obtain redress from the judicial body 
of the violating nation but may seek enforcement through international negotiations and reclamations.” It is obvious that with 


all this, the judicial courts have nothing to do and can give no redress.* At least where the international obligation allegedly 
violated is either a treaty or a rule of customary international law, as opposed to a peremptory norm or jus cogens, the court 
has no authority to remedy the alleged violation when the alleged violation takes the form of a law enacted by Congress and 


signed by the President.’ Even the existence of a treaty recognized by the political department of the government as still in 
force cannot be questioned by the courts.° However, in the absence of a denunciation of a treaty by the political department, 


the courts will treat it as still in effect.” 


The courts will not undertake to inquire and decide whether the person who ratified the treaty in behalf of a foreign nation has 


the power, by its constitution and laws, to make the engagements into which he or she entered.® The courts can no more go 
behind a treaty that has been executed and ratified by the proper authorities of the government, for the purpose of annulling its 


effects and operations, than they can behind an act of Congress.” However, absent encroachments upon the provisions of the 
Constitution or of a federal statute enacted subsequently to the effective date of a treaty, the wisdom of the provisions of an 
administrative agreement authorized by the treaty has been held to be exclusively for the determination of the executive and 


legislative branches. 10 Until a treaty has been denounced, it is the duty of both the government and the courts to sanction the 
performance of the obligations reciprocal to the rights that the treaty declares and the government asserts even though the other 


party to it holds a different view of its meaning. u 
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Whether a State is in a position to perform its treaty obligations is essentially a political question, and the provisions of a treaty 
that have survived the outbreak of war between the contracting parties may not be held by the courts to have been abrogated 


upon the cessation of one of them to exist as an international community where the political departments of the government 
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A treaty may contain provisions that confer certain rights on the citizens or subjects of one of the nations residing in the territorial 
limits of the other, which partake of the nature of municipal law,! and which are capable of enforcement as between private 
parties in the courts of the country.” Whether or not treaty violations can provide the basis for particular claims or defenses 
depends upon the particular treaty and claim involved. A treaty may create standing if it indicates an intention to establish 
direct, affirmative, and judicially enforceable rights.* However, an individual lacks standing to challenge an asserted violation 


of an international treaty if the sovereign who is a party to the treaty does not protest.> 


An executed treaty, being the equivalent of an act of Congress,° is binding on all courts, state and national. All are bound to 


recognize it judicially and to respect and enforce such private rights as may be founded upon its stipulations.’ 


The right of the courts to recognize a treaty as the supreme law of the land is not limited to cases in which they are called upon 
to protect individual rights created by the treaty; they may refuse to authorize any proceeding that would result in violation 


of the treaty.® 


Treaties, like some statutes, do not always directly create rights that a private citizen can enforce in court.” Indeed, treaties 
are not presumed to create privately enforceable rights.!° Whether a treaty creates a right in an individual litigant that can be 
enforced in domestic proceedings by that litigant is for the court to decide as a matter of treaty interpretation. |! There is a 
presumption that treaties do not create privately enforceable rights in the absence of express language to the contrary, ! For 


any treaty to be susceptible to judicial enforcement, it must both confer individual rights and be self-executing. !? The court 
first looks to the express terms of the treaty and then to the treaty as a whole to determine whether it evidences an intent to be 
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self-executing and to create a private right of action. !4 Simply stated, to determine whether a treaty creates a cause of action, 


the court looks to its text.!> 


A self-executing treaty is binding upon the federal and state courts.!© When the provisions of a treaty are not self-executing, 
they cannot be enforced in a court in this country unless and until those provisions are implemented by Congress.!’ When a 
treaty is not self-executing, the treaty does not provide independent, privately enforceable rights.!® For a nonself-executing 


treaty, any private claim must be based on a violation of the domestic law implementing the provisions of that treaty, 7 On 
the other hand, treaties are self-executing in the sense of permitting enforcement by an individual right of action only when a 


specific intent to create such individual rights can be discerned from the treaty as a whole”? 


While a United States treaty may contain provisions that confer rights upon the citizens of one of the contracting parties that 


are capable of enforcement as are any other private rights under the law, generally, this is not so.7! 


The general rule is that international agreements, even those directly benefiting private persons, generally do not create private 
rights or provide for a private cause of action in domestic courts," but there are exceptions with respect to both rights and 
remedies.” An individual right of judicial enforcement derived from an international treaty will not be inferred from the 


mere fact that a treaty sets out substantive rules of conduct that, if honored, would benefit individuals.” A proper respect for 
diplomatic choices of sovereign nations prompts courts generally to apply a strong presumption against inferring individual 


rights from international treaties." The courts presume that the rights created by an international treaty belong to a state and 


that a private individual cannot enforce them.” 


Observation: 


Inferring a cause of action from the Constitution squares with the presumption that justiciable constitutional rights are to be enforced 
through the federal courts, but by contrast, inferring a treaty-based cause of action embroils the judiciary in matters outside its 


competence and authority.” 
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